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ONCE MOTIVATED BY ALTRUISM, the sustainable development and operation of hotels
in the United States today is driven increasingly by market conditions and man-
dated by law. While other contributors to this book examine the business case for
sustainability in the hospitality industry, this chapter focuses on regulatory trends
regarding sustainability. The most striking current trend in sustainability regula-
tion appears to be its increasing focus on addressing climate change. One conclu-
sion is that proactive hotel owners and operators may wish to consider managing
their energy supplies more carefully and increasing the energy performance of
their individual assets.

Hotels provide various services in a physical facility that must already com-
ply with regulatory requirements such as zoning ordinances, building codes,
health codes, environmental laws, consumer protection laws, and securities regu-
lations. If sustainability regulations cover the same elements, what do they really
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add? Perhaps it is a broader and longer viewpoint: regulators often understand
sustainability as an overarching policy to manage the interaction of people with
their entire environment, not just the natural environment, with a long-term view
of the future.

As famously defined in the 1987 United Nations’ Report of the World Commis-
sion on Environment and Development, “Sustainable development is development
that meets the needs of the present without compromising the ability of future
generations to meet their own needs.” Sustainability in this sense presumes that
human needs in the near term can have lasting effects on human needs in the
long term. For example, filling in wetlands to create more developable land in the
short term could lead to increased long-term flooding that is not easily reversed.
Sustainability regulation thus aims to minimize the long-term harmful impacts of
human activity. In the case of the hospitality industry, sustainability regulations
require the operators of hotels and resorts to avoid the impacts of travel and lodg-
ing on future generations.

The Impact of Climate Change Legislation on Environmen-
tal Regulations

In recent years, the perceived dangers of climate change have come to dominate
regulators’ understanding of sustainability. From a regulator’s perspective, the
general premise is that greenhouse gases (GHG) contribute significantly to unwel-
come changes in the world climate; human behavior, especially the burning of
fossil fuels, contributes significantly to GHG emissions;' and the development and
operation of buildings, including heating, cooling, and electricity, contributes sig-
nificantly to the burning of fossil fuels.>

Once that logical sequence regarding climate change is posited, the regula-
tory consequences to the hospitality industry come into focus. In the future, for
all aspects of their businesses, hotel companies should expect laws to discourage
their use of fossil fuels and to encourage substitutes, including renewable energy
sources and greater energy efficiency. These laws can affect not only bricks and
mortar and the delivery of services to guests, but all points on the supply chain.

Mandatory reporting laws may regulate large hotel chains, or at least indi-
vidual hotels that emit very large quantities of greenhouse gases. The Securities
and Exchange Commission recently advised that public companies should dis-
close risks associated with climate change regulation. In part to better prepare for
future regulations, some U.S. companies have been begun asking their suppliers
and partners to report their “carbon footprints.”

Meanwhile, many major U.S. cities and states and, to some degree, the fed-
eral government have adopted policies and laws to promote sustainability. Most
notably, they have mandated reductions of GHG emissions. Some of the largest
U.S. cities now require new construction and major renovation projects to obtain
“green building” certifications of some kind, which may involve not just GHG
reductions, but also other aspects of sustainability, such as water management.

While the LEED certification system is the most widely known and used,
regulators are already turning to other tools. In a conscious attempt to reduce
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fossil fuel consumption, most states have begun tightening their building codes to
demand ever-greater energy efficiency in new construction and after major reno-
vation. Some cities, most notably New York, have begun to devise regulations for
energy consumption in existing buildings, which typically are grandfathered.

Finally, while the federal government continues to debate major energy and
climate change legislation, many northeastern and western states have already set
up cap-and-trade regulations for the largest greenhouse emitters, such as power
plants and heavy industrial processing. At present, the clearest effect on the hos-
pitality industry is likely to be higher energy prices. Conceptually, “carbon taxes”
could be imposed on every type of emitter.

Three Broad Categories of Regulatory Tools

As new information becomes available, the regulatory context for sustainability is
expected to continue to evolve. Although climate change issues dominate at pres-
ent, other issues around sustainability, such as storm water pollution, merit atten-
tion and could take on greater relative importance. Today, the range of regulatory
tools promoting sustainability can be understood in three broad categories:

1. Reporting and disclosure
2. Development regulations

3. Carbon pricing

Within the space of this chapter, it is possible to outline only the broad trends
within each of these three categories. The hope is to give hotel owners and opera-
tors enough direction to take the next steps in evaluating the associated risks.

Reporting and Disclosure

Although climate change is a global issue, municipalities were the first level of
government to take it on, soon followed by states, beginning with a commit-
ment to reduce GHG emissions. To meet their goals, governments have begun to
require certain business sectors and/or large individual GHG emitters to register
and report their emissions. The federal government has hinted that it may require
disclosure as well. Because buildings account for a significant proportion of GHG
emissions in cities, some localities have also begun to require the owners of larger
commercial buildings to measure and report energy consumption at the building
level. Apart from regulation, there appears to be growing pressure in the market-
place for companies to voluntarily disclose their total GHG emissions to investors
and the public.

GHG Accounting Protocols. Hotels, like most commercial real estate operations,
are not accustomed to complying with complex air pollution regulations. The
first issue, of course, is how to calculate emissions. Although a hotel manager
may have ready access to a year’s worth of utility bills, he or she probably has no
sense of how many gallons of fuel were burned at the property that year, let alone
how many short tons of CO,e (carbon dioxide or its equivalents) were emitted as
a result.
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There is no single government-mandated protocol for calculating GHG emis-
sions. Instead, regulations may rely on a few protocols that have been developed
for voluntary registration and reporting. For example, Massachusetts regulations
require registrants to use the General Reporting Protocol promulgated by The Cli-
mate Registry, a nonprofit collaboration among many U.S. states and Canadian
provinces.?

Typically, GHG accounting standards seek to measure three mutually exclu-
sive categories of GHG emissions. Scope 1 covers all direct GHG emissions gener-
ated by sources that the reporting entity owns or controls, such as emissions from
boilers, furnaces, and vehicles. Scope 2 covers indirect GHG emissions from the
consumption of purchased electricity, heat, or steam. Whereas Scope 1 emissions
occur on-site, Scope 2 emissions physically occur off-site where the electricity, heat,
or steam is produced. Scope 3 covers all other indirect GHG emissions, including
employee business travel and commuting, waste disposal, and the production and
transportation of supplies and services.

Because GHG emissions associated with employee travel and lodging may be
included in Scope 3, hotels that are unable or unwilling to measure and report the
GHG emissions may risk losing customers interested in Scope 3 emissions. Fur-
thermore, this reporting is sometimes required by meeting planners. Therefore,
one could expect companies that report their Scope 3 emissions to choose to do
business with the hospitality companies able to report lower GHG emissions than
their competitors.

In addition to the costs and effort necessary to reduce GHG emissions—much
of which, as discussed later, being likely to be offset by energy-cost savings—
compliance with mandatory registration and reporting schemes, like that in Mas-
sachusetts, can itself entail significant effort and cost. The General Reporting Pro-
tocol, for example, is an intimidating document, weighing in at over 200 pages,
plus updates and clarifications.

Municipal and State Mandates. In the United States, local governments have
taken the lead in addressing climate change. In 2005, the U.S. Conference of May-
ors unanimously endorsed a Climate Protection Agreement.* Signatories commit-
ted to strive to reduce GHG emissions by at least 7 percent below 1990 levels by
2012 through actions ranging from smart growth policies to public information
campaigns, and to urge their states and the federal government to enact similar
policies and programs. Hundreds of mayors have signed on, and most major U.S.
cities have adopted reduction targets beyond what the agreement requires. For
example, New York City committed in 2006 to reduce GHG emissions by 30 per-
cent from 2005 levels by the year 2030.

Some U.S. states followed suit, commissioning studies, adopting policies, and
passing legislation to require statewide reductions in aggregate GHG emissions
over time. California’s landmark Global Warming Solutions Act of 2006 (Assembly
Bill 32)° required the adoption of statewide targets to reduce GHG emissions to
1990 levels by the year 2020. Analogous legislation and/or executive orders have
followed in a few states, including New Jersey’s Global Warming Response Act
of 2007, Massachusetts” Global Warming Solutions Act of 2008, and Maryland’s
Greenhouse Gas Emissions Reduction Act of 2009.
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At this point, the practical effects of this activity have mainly involved devel-
oping plans to achieve ambitious reduction goals and empowering the state gov-
ernments to require at least the largest emitters to report their GHG emissions
regularly to the state. Massachusetts provides a useful example. Beginning in 2009,
facilities that emitted more than 5,000 short tons of CO,e during 2008 had to reg-
ister with the state. Beginning in 2010, registrants had to submit annual certified
reports of emissions during the previous year. A very large hospitality complex,
perhaps over 1.5 million square feet, could conceivably cross the yearly threshold,
for example, by burning 83.1 million cubic feet of natural gas or 442,000 gallons of
No. 2 fuel oil”

Federally Mandated Reporting. Although the federal government has recently
become more active in regulating GHG emissions, pending federal regulation is
unlikely to affect hospitality facilities directly. The federal government was slow
to regulate GHG emissions, largely due to resistance by the administration of Pres-
ident George W. Bush.

In 2009, the U.S. Environmental Protection Agency (EPA) used its author-
ity under the Clean Air Act to require emitters of at least 25,000 metric tons of
GHG per year to collect and report data to the federal government.® This reporting
requirement is expected to cover approximately 10,000 facilities, which together
account for 85 percent of GHG emissions in the United States. With such a high
threshold, the U.S. EPA’s mandatory reporting system is unlikely to capture any
hospitality facilities.

Nevertheless, publicly traded hotel companies may be required to report
their GHG emissions for a different reason. In February 2010, the Securities and
Exchange Commission (SEC) issued guidance in which it applies federal disclo-
sure rules to climate change matters. The SEC reasoned that regulatory and leg-
islative developments regarding climate change could have a significant effect on
operating and financial decisions.” Even companies not directly affected by cli-
mate change regulation, the SEC advised, could be indirectly affected by changing
prices for goods or services provided by other companies that are affected.

Building Benchmarking. Although energy use in buildings is only one contribu-
tor to the overall GHG emissions of any given company, buildings are responsible
for large portions of municipalities’ total GHG emissions and are therefore the
logical target of regulation for municipal regulators. Perhaps at the extreme, New
York City —which has nearly one million buildings containing over five billion
square feet—has found that buildings account for 70-80 percent of the city’s total
GHG emissions.!” Consequently, New York and other jurisdictions have begun to
require the auditing and reporting of energy consumption at the building level,
often called benchmarking.

Adopted with three other energy-related ordinances in December 2009, New
York City’s Benchmarking Energy and Water Use Ordinance requires annual
benchmarking of energy and water use using the EPA’s Portfolio Manager tool
for, among other classes of buildings, all non-city buildings that exceed 50,000
gross square feet. Covered non-city buildings have until May 1, 2011, to comply."
By September 1, 2012, the city will begin posting data on the Internet, starting with
2011 benchmarking data from non-residential buildings.
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Portfolio Manager is an interactive energy management tool used to track
and assess energy and water consumption online.”? For many facilities, Portfolio
Manager can generate a percentile score of one to 100 on the EPA’s national energy
performance rating system. The score is based on how the building’s performance
compares to similar facilities inventoried in the EPA’s Commercial Buildings
Energy Consumption Survey (CBECS). A score of 75 or higher means the build-
ings’ energy performance surpasses that of 75 percent of comparable facilities and
may qualify the building for the ENERGY STAR label, also administered by the
EPA."

New York City’s ordinance was actually anticipated by statewide legislation
passed in California in 2007, commonly known as Assembly Bill 1103." Starting in
2011, the California law requires the owners of nonresidential buildings to release
their Portfolio Manager data and ratings for the previous twelve months to parties
in any commercial real estate transaction involving the sale, lease, or financing of a
whole building.”” Hotels are treated as non-residential buildings, with compliance
deadlines that vary depending on whether they are owner-occupied. Washington
State has also adopted a law similar to California’s.'

As already mentioned, benchmarking energy performance can entail signifi-
cant costs. Moreover, buildings that consume large amounts of energy will be the
logical targets of regulatory mandates in the future. Perhaps most importantly,
hotels that report their energy consumption open themselves to unaccustomed
scrutiny. Even if the government does not impose penalties on the facilities that
perform relatively poorly, appraisers might, thereby affecting the availability and/
or cost of equity and debt. Additionally, savvy potential customers might also seek
out energy benchmarking data to make their hotel choices.

Voluntary Disclosure to the Marketplace. Market pressure appears to be outstrip-
ping government reporting and disclosure regulations in the United States. Large
companies, including many in the hospitality industry, face a trend in the mar-
ket toward voluntarily disclosing current emissions and creating “green” strate-
gies. Several non-profit organizations have fostered and led this market, along
with powerful individual market actors like Walmart and the federal government.
Exhibit 1 illustrates how a number of major hospitality companies are disclosing
their emissions and internal green strategies.

An important influence is the U.K.-based Carbon Disclosure Project (CDP),
which claims to maintain the largest database of corporate climate change infor-
mation in the world."”” CDP obtains its data by sending questionnaires annually
to thousands of companies on behalf of 534 institutional investors holding $64
trillion in assets under management and about sixty large purchasing organiza-
tions. Last year, CDP received responses from about 2,500 companies worldwide,
including 500 U.S. companies, a ten-fold increase since 2003. More than two-thirds
made their reports available to the public.

Similarly, Ceres, a non-profit group dedicated to sustainability issues,
announced in March 2010 that investors had filed a record ninety-five climate
change resolutions against companies in various sectors, including entertainment
giants MGM Mirage and Wynn Resorts. Most were filed by large public pension
funds, as well as labor, foundation, religious, and other institutional investors.
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Exhibit 1 Hospitality Company Disclosures

Company Name

Disclosure Activity

Grand Targhee Resort

Carbon Registry
e Member

InterContinental Hotels Group

Carbon Disclosure Project
o Answered questionnaire

e Disclosed total and Scope 2 emissions

Las Vegas Sands Corp.

Ceres

o Disclosed green strategy

Marriott International, Inc.

Carbon Disclosure Project

e Answered questionnaire
e Disclosed total, Scope 1, and Scope 2 emissions
Ceres

e Disclosed Scope 1 and Scope 2 emissions
o Disclosed green strategy

MGM Mirage

Ceres

e Disclosed green strategy

The Rezidor Hotel Group

Gilobal Reporting Initiative
e Published a report on sustainability performance

Sol Melia Hotels & Resorts

Global Reporting Initiative
e Published a report on sustainability performance

Starwood Hotels & Resorts
Worldwide, Inc.

Carbon Disclosure Project

e Answered questionnaire, but did not publicly
disclose emissions

Ceres

o Disclosed green strategy

TUI AG

Global Reporting Initiative

e Published a report on its sustainability
performance

Disney

Carbon Disclosure Project
e Answered questionnaire

e Disclosed total, Scope 1, and Scope 2 emissions

Wyndham Worldwide Corp.

Carbon Disclosure Project

e Provided some information but did not complete
questionnaire or disclose emissions
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Many of the investors are part of the Investor Network on Climate Risk (INCR), an
alliance of more than ninety institutional investors with collective assets totaling
more than $9 trillion, formed by Ceres.

Nevertheless, while the numbers climb, the relative share of real estate compa-
nies reporting their energy consumption, let alone their GHG emissions, remains
relatively low. A recent survey of publicly traded and private real estate funds
and companies worldwide, conducted on behalf of three major European pension
investors, found that just 19 percent of respondents report their energy consump-
tion; 16 percent report water consumption; and 14 percent report GHG emissions.
Respondents based in Australia and Europe (especially in Sweden and the United
Kingdom) were much more likely to report than U.S.-based respondents. Two
strong performers in the United States, in terms of both disclosing emissions and
implementing green policies, included Normandy Real Estate Partners and USAA
Real Estate Company, both of which hold hotels.'®

Some individual actors are having significant effects on the marketplace. Wal-
Mart Stores, Inc., for example —which controls 8,416 retail units in fifteen different
countries, employs more than 2.1 million people worldwide, and reported sales
in fiscal year 2010 of $405 billion—has formally committed to be supplied entirely
by renewable energy, to create zero waste, and to sell products that sustain people
and the environment."” In February 2010, Wal-Mart pledged to eliminate 20 mil-
lion metric tons of GHG emissions from its global supply chain in five years. To
serve its sustainability goals, Wal-Mart has not only been measuring and acting
to reduce its own GHG emission, but has also been making efforts to influence its
own vendors to reduce their greenhouse gas emissions.

The federal government plays a similarly influential role. The federal govern-
ment owns approximately 445,000 buildings with a total floor space of over three
billion square feet, and it leases another 57,000 buildings with approximately 374
million square feet. It is also the single largest energy consumer in the United
States, having spent more than $24.5 billion on electricity and fuel in 2008 alone.
The federal government has an untold number of suppliers.

In October 2009, President Barack Obama issued Executive Order 13514 to
establish an integrated strategy toward sustainability within the federal govern-
ment itself and specifically to prioritize the reduction of GHG emissions by federal
agencies.”’ Various deadlines under the order have now passed, and noticeable
effects on commerecial real estate can be expected to take hold soon. Among other
things, the order requires that each federal agency undertaking new construction
or major renovation building projects must comply with five “guiding principles”
of sustainability, including optimizing energy performance.

By the end of 2010, the order affected all federal vendors and contractors. By
early June 2010, all federal agencies were required to submit their targets to reduce
Scope 3 GHG emissions by 2020. Again, Scope 3 includes indirect emissions, not
covered by Scope 2, from sources not owned or directly controlled by a federal
agency but related to agency activities, such as vendor supply, delivery services,
and employee travel and commuting. Mandates for federal employees will affect
the hotel industry, as federal employees’ Scope 3 emissions will include the emis-
sions of hotels where federal employees choose to stay.
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Development Regulations

Development regulations, which typically take the form of zoning and building
codes and mandatory reviews of the environmental impacts of new develop-
ments, may directly affect where and how hotels are built and how they are oper-
ated. New regulation, for example, may favor new hotel construction near existing
infrastructure, or require the use of certain materials and systems within hotel
buildings. New regulations can also affect how hotels are operated, and require
the minimization or optimization of certain inputs, like fuel oil or potable water,
or outputs, like solid waste and wastewater.

In the past several years, many major U.S. cities have come to require green
building certification as a condition of project approval under their planning or
zoning codes.?! Currently, while planning and zoning codes are largely adminis-
tered by planning staff and commissions acting in their discretion through pub-
lic hearings, non-governmental third parties certify green buildings, although
this unusual regulatory approach to ensure sustainable development may soon
change. Green building certification may also exert market pressure on the hospi-
tality industry to “green” their operations, as private certification organizations, as
well as the federal government, seek to promote green hotels.

So-called green building codes are an alternative to certification, as they can
address the same broad range of sustainability issues covered by third-party green
building certification systems. Unlike certification systems, however, green build-
ing codes are applied during the review of a building permit application, which
typically comes after the project has been conceptually approved under the plan-
ning and zoning codes, and without the involvement of third-party certification
bodies.

Smart growth policies may incentivize mixed-use, higher-density develop-
ment near existing public transportation infrastructure. Nevertheless, the stronger
trend in the United States currently is to address buildings individually, rather
than to mandate compact development patterns.

Green Building Certification. The dominant U.S. player in green building certifi-
cation is Leadership in Energy and Environmental Design (LEED), which the U.S.
Green Building Council (USGBC) created in 1993 in anticipation of sustainabil-
ity regulation. The LEED Green Building Rating System has become the de facto
market standard for a project developed with sustainable principles. According to
USGBC, as of this writing more than 25,000 projects are currently registered for
LEED certification.

LEED is a scoring system in which achieving a minimum number of “credits”
entitles a project to different levels (silver, gold, etc.) of certification. There are six
different categories of LEED credits, from the generally quantitative Energy and
Atmosphere to the more subjective Innovation in Design. After project comple-
tion, a USGBC affiliate reviews documentation from the project proponent before
deciding whether to grant certification, and at what level.

The LEED system does not mandate or offer credits that are directly tied to
the reduction of GHG emissions. USGBC, however, echoes the importance placed
by regulators on the problem of climate change, asserting that “the green building
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movement has an unprecedented opportunity to make a major contribution to
new global carbon reduction targets.”? In March 2009, the USGBC signed a mem-
orandum of understanding with many of the largest green building organizations
worldwide, including the BRE Trust, to develop a “common carbon metric.”*

Outside the United States, there are dozens of green building certification sys-
tems that dominate specific countries, including BRE’s Environmental Assessment
Method (BREEAM) in the United Kingdom and CASBEE in Japan. USGBC’s LEED
system is the best known in the United States. In the last few years, local ordi-
nances in several major hotel markets, such as Boston, New York, and Washington,
D.C,, have required new developments and major renovations to obtain LEED cer-
tification as a condition of project approval. There is no current or proposed LEED
standard specific to hospitality uses as there are for other types of development.
Some competing standards are specific to lodging, including Green Globes’ Green
Building Initiative and Audubon International’s Audubon Green Leaf Eco-Rating
Program. Others, such as Green Seal, are tailored to food service.

The Green Leaf Eco-Rating Program audits members’ facilities to determine
which ones exhibit environmental best practices in the areas of energy efficiency,
environmental management, pollution prevention, and resource conservation.
Green Leaf-rated facilities then may enter into a licensing agreement to display
the Green Leaf seal on their promotional materials.** The group iStayGreen, an
online travel website similar to Orbitz.com, features Green Leaf-rated hotels and
allows customers to search only hotels that have received Green Leaf certification.
Many hotels have sought this certification, including a dozen in the Orlando area
alone.”

Likewise, the EPA has publicly encouraged travelers to stay in hotels that have
received an ENERGY STAR label.*® ENERGY STAR, which is administered by the
EPA, is a relative, rather than an absolute, rating. Whereas LEED and Green Leaf
rate each building individually to determine whether it is sufficiently “green,” the
EPA’s system tracks the energy performance of hotels in its Commercial Buildings
Energy Consumption Survey (CBECS) database, and awards the ENERGY STAR
label to those in the top quartile. LEED standards can become more stringent as
USGBC changes its standards, while ENERGY STAR can only become more strin-
gent as hotels improve overall.

In the absence of a common regulatory standard for “green building,” several
major U.S. cities, including Boston and San Francisco, have incorporated LEED by
reference in their zoning or building codes.”” However, completing the LEED cer-
tification process, or even just completing a LEED checklist as Boston requires, can
be expensive and time-consuming. Despite severe economic pressure and skepti-
cism about climate change, 92 percent of respondents to the 2010 Green Building
Survey felt that it is worth the time and effort to build green projects. Yet, only 62
percent thought that LEED certification was worth the time and effort, down from
77 percent two years ago.

Energy Codes. Another way for regulators to ensure that new construction is
designed to operate sustainably is to adopt mandatory energy codes. For example,
state building codes commonly incorporate by reference the International Energy
Conservation Code (IECC), which is promulgated by the non-profit International
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Code Council (ICC). Model codes promulgated by the ICC, such as the Inter-
national Building Code (IBC), are used in most states as well as the District of
Columbia.

The IECC affects the building shell; windows and doors; heating, ventila-
tion, and air-conditioning; and electrical power and lighting systems. The IECC
is updated every three years and becomes stricter each time. Compliance with the
2009 IECC is expected to improve energy performance by approximately 12-15
percent compared to the 2006 edition. Commercial buildings also have the option
to comply with the 2009 IECC by complying with Standard 90.1 of the American
Society of Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE).*

The federal government has been using a combination of carrots and sticks to
encourage states to adopt the latest editions of the IECC (2009) and ASHRAE 90.1
(2007), which are both updated every three years. Under Section 410 of the Ameri-
can Recovery and Reinvestment Act of 2009 (ARRA), for example, a state estab-
lished its eligibility to accept certain grants from the U.S. Department of Energy
(DOE) by giving written assurance that it would, among other things, adopt a
commercial building energy code that met or exceeded Standard 90.1-2007.%

All fifty states submitted the required letters to the DOE and are well on their
way to adopting the latest editions of the IECC and/or ASHRAE 90.1, or their
equivalent, even if they had not used those model codes before. For example, new
construction codes for the District of Columbia based on ASHRAE 90.1-2007 and
exceeding the 2006 IECC by about 30 percent took effect in late December 2009.%
Likewise, the State of New York has begun procedures to adopt the 2009 IEEC and
ASHRAE 90.1 in 2010.

Although building codes tend to be uniform statewide, some states have
enabling statutes that allow local jurisdictions the option of adopting more strin-
gent energy performance requirements, called stretch codes, than the base energy
code. Since 2009, for example, Massachusetts cities and towns have been allowed
to adopt a stretch code that requires commercial buildings to perform about
20 percent better than under the IECC.*! Because the IECC and ASHRAE 90.1
become more stringent every three years, the stretch code essentially moves up
the timetable.

The incremental cost of compliance with stricter energy codes is unsettled.
Some studies suggest that it is relatively small,** but their accuracy and particular
relevance to hotels is not clear.

Based on the prevailing climate change science, regulators generally accept
that there is a finite period, perhaps a few decades, in which the reduction of GHG
emissions can make a difference.*® Because new construction accounts for only
about 2 percent of U.S. commercial building stock in any one year,* it is neces-
sary to address existing buildings. For example, New York City has projected that
approximately 85 percent of the city’s energy consumption in 2030, one of its target
years for GHG reductions, will come from buildings that exist today.*® Therefore,
in December 2009, New York City adopted ordinances to regulate existing build-
ings, and other cities have taken note.

Under the New York City Energy Conservation Code (NYCECC), all
existing buildings must now comply fully with the Energy Conservation Construc-
tion Code of New York State (ECCCNYS) for those portions of a building or building
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system being added, altered, renovated, or repaired. The ECCCNYS would other-
wise only apply to existing buildings when an alteration leads to the replacement
within a twelve-month period of at least 50 percent of a building system.*

A second New York City ordinance requires private buildings that exceed
50,000 gross square feet”” to conduct energy audits of the “base building” every
ten years, and to recalibrate, or “retro-commission,” building systems for opti-
mal performance.® Energy efficiency reports based on decennial audits and retro-
commissioning will be phased in over a period of ten years, beginning in 2013.
Some deferrals are available for newer buildings, for renovated buildings that
meet the new NYCECC, and based on financial hardship.

In a nod to third-party certification systems, New York’s audit and retro-
commissioning ordinance also exempts from mandatory audits those buildings
that have carried the EPA’'s ENERGY STAR label for at least two of the previous
three years, or that are certified under the LEED for Existing Buildings: Operations
& Maintenance (LEED-EB:O&M) system. Likewise, retro-commissioning is not
required for buildings that have been certified LEED-EB:O&M within two years of
filing the building’s energy efficiency report.*

As originally proposed, the audits and retro-commissioning bill would have
required energy retrofits with a five-year payback at privately owned buildings.
Strong opposition from owners fearful of capital costs in an era of uncertain financ-
ing led to the amendment of this provision to require reasonable capital improve-
ments with a seven-year payback only at city-owned buildings. Even without it,
the ordinances represent the most aggressive requirements applicable to existing
buildings in the United States. While other regulators continue to study manda-
tory energy and water audits and re-commissioning, New York City —the largest
U.S. market—has them in place.

A third New York City ordinance requires, with limited exceptions, non-
residential buildings that are subject to the auditing and retro-commissioning
ordinance to meet the NYCECC by upgrading their lighting systems at the time
of renovation, and, in any case, by January 1, 2025. This ordinance also requires
building owners to sub-meter for electrical use all floors larger than 10,000 gross
square feet with at least one tenant space and all tenant spaces (on one or more
floors) larger than 10,000 gross square feet, both excluding dwelling units.

Green Building Codes. By definition, energy codes address only that one aspect of
green building. Early in 2010, the International Code Council (ICC) and the Ameri-
can Society of Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE)
each published model “green building codes” that set objective standards on the
broader front addressed by green building certification systems.

The ICC’s new International Green Construction Code (IGCC)* meshes with
the ICC’s other model codes, including the previously discussed IECC. While the
IECC regulates energy issues, the IGCC, like the LEED green building certification
systems, addresses non-energy issues, such as the use of water, indoor environ-
ment quality, and reduction in greenhouse gas emissions.

Just as one path to compliance with the IECC is through adherence to
ASHRAFE’s Standard 90.1, compliance with the IGCC is also possible by adhering
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to an ASHRAE model code, Standard for the Design of High-Performance, Green
Buildings (Standard 189.1), which was released by ASHRAE shortly before the
release of the IGCC.

No jurisdictions so far appear to have adopted the IGCC or ASHRAE Standard
189.1. California, however, has incorporated similar green building standards in its
building code effective 2011 through adoption of the 2010 California Green Build-
ing Standards Code (CALGreen). In addition to regulating energy performance,
CALGreen requires a 20 percent reduction in indoor water use, a diversion of at
least half of construction waste from landfills, and the use of low pollutant-emitting
interior finish materials.* In this way, while it is less exacting than the IGCC and
ASHRAE Standard 189.1, CALGreen is nearly as broad.

ASHRAE, the ICC, and the USGBC worked together to develop both the IGCC
and ASHRAE Standard 189.1, and the USGBC already uses ASHRAE standards
in LEED. All three groups assert that the new green building codes will comple-
ment the LEED systems, not compete with them. For their part, USGBC officials
describe the IGCC as setting a higher regulatory “floor” for green buildings that
allows USGBC to continue to raise the “ceiling” through LEED.*

Hospitality companies may come to welcome the advent of green building
codes. Permit-approving agencies may find them to be sufficiently strict to take the
place of requiring projects, such as hotels, to achieve LEED certification, which can
be costly. Moreover, with a code in place, agencies and applicants alike can apply
objective, enforceable standards adopted and administered through governmental
processes, rather than relying on private third parties like USGBC, which are not
subject to due process requirements. Finally, postponing detailed review of a proj-
ect for its “green” credentials until the building permit phase could avoid costs
for projects that are rejected at the conceptual stage during planning and zoning
review.*

On the other hand, the new green building codes could impose heavier bur-
dens and requirements on hotel developers and owners than do LEED or the
Green Leaf Eco-Rating Program. Although major cities already reference LEED for
major project approvals, on either a mandatory or elective basis, until California’s
adoption of CALGreen there had been no requirements imposed statewide. Just
as the incremental costs to hotels from stricter energy costs remains unclear, so too
do the costs from CALGreen, the IGCC, and ASHRAE 189.1.

Environmental Impact Review. U.S. jurisdictions began mandating environmental
impact reviews of private development in the 1970s, after the federal government
adopted the National Environmental Policy Act of 1970 (NEPA).* The develop-
ment or major renovation of hospitality facilities, like all significant development,
is likely to require environmental impact review at some level of government.

NEPA and its state analogues, such as the California Environmental Qual-
ity Act (CEQA), actually regulate permit-approving agencies, not permit appli-
cants, by requiring government decision-makers to become fully informed of the
potential environmental effects resulting from permit approval. Although such
laws normally require the reviewing agency to impose mitigation or make special
findings on projects expected to lead to significant environmental affects, permit
approval is generally still allowed.
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Environmental laws are increasingly requiring specific review of issues
regarding climate change, with a particular emphasis on greenhouse gas emis-
sions. For example, CEQA has provisionally required such analysis for several
years, and, after an extensive comment process, comprehensive amendments to
the CEQA regulations to account for climate change and GHG emissions went
into effect in March 2010.* In February 2010, the federal government issued draft
NEPA guidance directing federal agencies to consider climate change issues, at
least for those projects reasonably anticipated to cause direct emissions of at least
25,000 metric tons of CO,e annually.”

Smart Growth. Years before the terms sustainability and climate change found their
way into zoning codes and state law, government regulators had been promoting
smart growth. Smart growth is an urban planning approach that favors compact,
mixed-use development proximate to existing urbanized areas, often including
affordable housing, in place of the dispersed, auto-oriented development patterns
commonly known as urban sprawl.*

Smart growth policies endure in many major states and cities, and the Obama
Administration has embraced them at the federal level.* The apparent trend, how-
ever, is for smart growth to enjoy lesser emphasis than building-by-building regu-
lations. Smart growth regulations can take many forms, including locally imposed
urban growth boundaries beyond which non-commercial development or utility
service will not be provided,” and statutes that incentivize redevelopment within
existing urban cores.” Carrots are more common than sticks.>

Smart growth relates to climate change, too. Roughly one-third of GHG emis-
sions come from transportation, mostly in the form of tailpipe emissions from
private automobiles. Dense, transit-oriented development tends to reduce auto-
mobile trips. For example, New York City’s per capita GHG emissions are less than
one-third of the U.S. average,® and they account for only 22 percent of citywide
emissions. More than 60 percent of New York City commuters use public transit
or walk, a far higher proportion than in most U.S. cities.** Also, extending electri-
cal service to areas far from generation leads to increased GHG emissions because
some power is inevitably lost when transmitted over lines.” More compact devel-
opment minimizes “line loss.”

California is thought to have the most aggressive smart growth policies tied
to climate change. Adopted in 2008, Senate Bill 375 requires the California’s Air
Resources Board (ARB) to set regional targets for 2020 and 2035 for automo-
bile emissions, in order to help the state achieve its goals under Assembly Bill
32, described previously.® To hit those vehicle emissions goals, Senate Bill 375
requires metropolitan planning organizations, in conjunction with the ARB, to
make planning and funding choices to reduce vehicle trips. The law has had few
real results so far.””

Some green building certification systems also tackle smart growth. In 2009,
USGBC, the Congress for the New Urbanism, and the Natural Resources Defense
Council introduced LEED for Neighborhood Development (LEED-ND). LEED-
ND integrates principles of green building, the New Urbanist design movement,
and smart growth.® Likewise, the new green building codes require “greenfield”
development to be proximate to transit and/or services.”
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Smart growth policies can be a positive or a negative for a hospitality com-
pany, depending on its particular strategy. For example, government aid may be
available to construct or redevelop hotels located in downtown neighborhoods,
where other complementary uses likely already exist and where transit density is
likely to be highest. On the other hand, hotel chains that emphasize outlying loca-
tions may find it more difficult to obtain land use approvals in jurisdictions with
smart growth policies. Likewise, lodging that taps convention business benefits
from agglomerations; isolated resorts (including ecotourism, ironically) do not.

Carbon Pricing

An obvious way for regulators to discourage GHG emissions is to increase the cost
associated with them, often called carbon pricing. So far, carbon pricing regula-
tions have targeted only the very largest emitters. Hotels are unlikely to experi-
ence carbon pricing directly; rather, the likely effect on the hospitality industry
from carbon pricing is an increase in the cost of energy.

Carbon Tax. Some economists argue that the most economically efficient approach
to carbon pricing would be to impose a tax on the emission of each unit at a value
equal to the harm it does to the climate.® In this perfect world of internalized costs,
buying a gallon of gasoline, for example, would entail paying a tax on the amount
of CO,e associated with its production and consumption. To date, governments in
the United States have not attempted carbon taxation meaningfully. Nevertheless,
carbon taxes remain part of policy debates.

Cap and Trade. Carbon pricing does exist in the form of cap-and-trade systems.
Currently, the largest carbon trading system in the world is the European Union’s
Emission Trading System (EU ETS), started in 2005. EU ETS covers more than
10,000 installations in the energy and industrial sectors, which are collectively
responsible for almost 40 percent of its total GHG emissions.*!

Under cap-and-trade, the government sets a total cap on GHG emissions by
all regulated emitters for a given period of time.®* It then allocates allowances for
the trading period to each regulated facility. At the end of the period, each facility
must surrender allowances equivalent to its actual emissions during that period.
The government can influence the system by manipulating the cap and the allow-
ances, both of which decrease over time.

To keep their emissions balanced with allowances, facilities subject to cap-
and-trade regulations may reduce their emissions, perhaps by investing in more
efficient technology or using less carbon-intensive energy sources, and/or buying
extra allowances on the regulated market. A facility with fewer emissions than
allowances can sell (trade) its excess on a regulated market.

For decades, the United States has used a cap-and-trade system to regulate
air pollutants that contribute to acid rain, such as sodium dioxide.®® In summer
2009, the U.S. House of Representatives passed a bill that would create a national
cap-and-trade system for other greenhouse gases, including carbon dioxide.* As
of this writing, the U.S. Senate is considering the matter.

Several U.S. states also have cap-and-trade systems in place. Formed in 2007,
the Western Climate Initiative includes seven U.S. states (including California)
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and four Canadian provinces.®® The Regional Greenhouse Gas Initiative (RGGI),
involving ten northeastern and mid-Atlantic states (including New York) and
three Canadian provinces, led to the first auction of allowances in member states
during September 2008.%

Neither the existing regional cap-and-trade systems nor the various federal
proposals affect individual hotels. Rather, the required participants have been the
biggest GHG emitters, such as power companies and certain industrial concerns
like cement manufacturers. A cap-and-trade system could be designed and imple-
mented to include a much broader set of companies.

In April 2010, the United Kingdom began its new Carbon Reduction Commit-
ment (CRC) Energy Efficiency Scheme. The scheme is compulsory for organiza-
tions that consumed over 6,000 mWh of half-hourly metered electricity during
2008, which equates to a yearly electricity bill of approximately $750,000. It is
thought that this will capture approximately 5,000 of the United Kingdom’s largest
organizations, including supermarkets, banks, property management companies,
government departments, hotel groups, food retail chains, and local authorities.

The United Kingdom’s new scheme is consciously designed to regulate low
energy—intensive emitters of greenhouse gases that are not captured by the EU
ETS. In the United States, federal and state regulators are watching the CRC with
interest, and hospitality companies should as well. In addition to compelling large
emitters of GHG gases to report their emissions to the federal government, the
EPA has asserted its authority under the Clean Air Act to regulate such emissions,
perhaps under a cap-and-trade system. To date, the EPA has taken extraordinary
steps to ensure that only the very largest emitters will be covered.®

Voluntary Markets. As with the disclosure of sustainability practices, especially
GHG emissions, the private market is somewhat ahead of the regulators in the
field of carbon pricing. Founded in 2003, two years before the EU ETS, the vol-
untary Chicago Climate Exchange (CCX) is today the largest market for trading
carbon allowances in North America.®® CCX members make voluntary but legally
binding commitments to meet annual GHG emission reduction targets. As in any
cap-and-trade regime, emitters who reduce emissions below their targets have sur-
plus allowances to sell or bank. Those who emit more than their targets must buy
tradeable packages of allowances and offsets. Some CCX members are involved in
hospitality, including the Aspen Skiing Company.

Conclusion

Sustainability is about more than just mitigating climate change. Meeting “the
needs of the present without compromising the ability of future generations to
meet their own needs” can also require regulating economic activity to ensure a
host of other public goods, such as clean air and water, adequate food supply, and
even social equity. Nevertheless, what is most remarkable about sustainability reg-
ulation in the United States is its central concern with climate change. Moreover,
regulators tend to favor addressing climate change by focusing on greenhouse
emissions.
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For now, carbon pricing tools, like cap-and-trade, and government mandates
to report greenhouse emissions have yet to target hospitality companies or hotel
assets. Nevertheless, there is a significant risk of indirect effects on the industry
from carbon pricing in the form of increased energy costs. Also, larger (especially
publicly traded) hospitality companies are likely to feel pressure to disclose their
GHG emissions voluntarily, especially if a significant share of their guests are
employed by companies that disclose their emissions.

Meanwhile, agencies regulating major markets, including California and
New York City, have begun to require the owners of large commercial proper-
ties, including hotels, to measure and report their energy consumption. Some
laws require energy consumption data to be collected and made public at regular
intervals. Others require owners to disclose the information to prospective buyers,
investors, lenders, and occupants.

This trend can be expected to continue, especially as the market becomes more
sophisticated in terms of evaluating energy consumption at buildings to predict
operational costs, GHG emissions, and, eventually, asset value. The presumption
is that buildings that consume comparatively less energy are not only less costly
to owners and occupants, but have less of an impact on the environment because
they have fewer GHG emissions, and so are more sustainable.

Development regulations have direct effects on the hospitality industry, just
as they do on all real estate sectors. Virtually every populous state in the United
States has already or will soon adopt stricter energy performance codes, usually
the International Energy Conservation Code and/or ASHRAE Standard 90.1, both
of which become more exacting every three years. Again, the goal is to reduce
energy consumption, thereby minimizing GHG emissions. More aggressive juris-
dictions may adopt comprehensive “green building codes,” such as the IGCC or
ASHRAE 189.1

To protect against the risks posed by sustainability regulation, the most obvi-
ous action for hospitality companies is to investigate measurement and tracking
of the energy consumption and greenhouse gas emissions associated with their
businesses. Regardless of the business case for improving energy efficiency and
reducing GHG emissions, regulatory trends appear to make these efforts worth
the time and expense.
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See Clean Air Act Amendments of 1990, §§ 401-16, 42 U.S.C. §§ 7651-510, available at
www.epa.gov/oar/caa/title4.html.

H.R. 2454, 111th Cong. (2009). See http://thomas.loc.gov/cgi-bin/bdquery/z?d111:
H.R.2454:.

See the Western Climate Initiative website at www.westernclimateinitiative.orgy/.

See the Regional Greenhouse Gas Initiative website at www.rggi.org/home. The clear-
ing price per allowances has dropped by about 50 percent since the first auction, but
the participating states have realized $600 million through the seventh auction on
March 10, 2010.

See “Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring
Rule; Proposed Rule” Federal Register 74 no. 206 (Oct. 27, 2009)

See the Chicago Climate Exchange website at www.chicagoclimatex.com/index.jsf.





