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BALANCING INTERESTS

SJC Rules Against Tenant in Eviction Case

Use and Occupancy Payments May Exceed Ability to Pay

BY CHRISTOPHER R. VACCARO
SPECIAL TO BANKER & TRADESMAN

the Massachusetts

appeal bond statute
in a summary process
eviction case, the Su-
preme Judicial Court
| recently ruled against
a family that had been
occupying a foreclosed
property for 11 years without making mort-
gage or rent payments.

Dorothy Menzone refinanced her Web-
ster home in 2012. Her mortgage loan re-
quired monthly payments of about $1,400.
Dorothy made regular mortgage payments
to her bank until she died the following
year. After Dorothy’s death, her daughter
Elizabeth continued to live in the house
without making mortgage payments. Eliza-
beth’s adult son Shawn and her daughter
Jennifer lived there as well.

The bank did not foreclose its mortgage
until 2019, after which it transferred the
property to Edward Cianci, who in turn
transferred it to Raymond Frechette and
himself. Elizabeth and her children contin-
ued to live in the house without paying
rent.

In 2022, Frechette and Cianci began evic-
tion proceedings against Elizabeth and her
children in Housing Court. The court or-
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dered them to pay $1,500 per month in in-
terim use and occupancy payments, which
they failed to pay. The court eventually ren-
dered a judgment of possession to
Frechette and Cianci in 2023, but Elizabeth
appealed. Her failure to make interim use
and occupancy payments continued. This
delinquency totaled $16,500 at the time of
her appeal.

Frechette and Cianci moved for the

Housing Court to require Elizabeth to pay
for an appeal bond. Elizabeth filed an affi-
davit of indigency and asked the court to
waive the appeal bond requirement, which
the court agreed to do. However, the judge
ordered her to make use and occupancy
payments of $1,275 per month as a condi-
tion of her appeal, as required under the ap-
peal bond statute.
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In arriving at this $1,275 figure, the judge
considered Elizabeth’s testimony that her
household earned only $2,150 per month in
Social Security, and her adult son Shawn,
for unexplained reasons, had no job and
earned no income. This $1,275 monthly use
and occupancy payment was well below the
$1,700 per month estimated fair rental value
of the house. Elizabeth appealed the
judge’s order setting use and occupancy
payments, whereupon the Supreme Judicial
Court decided to hear the case.

Monthly Payment During Appeal
Deemed Fair

Elizabeth initially argued that Frechette
and Cianci, who had purchased the prop-
erty from the bank after the foreclosure
sale, lacked standing to evict her. The SJC
disagreed, ruling that they, as owners of the
property, clearly had standing to evict Eliza-
beth and her children. Elizabeth next ar-
gued that the statute allowing courts to
waive the appeal bond for indigent tenants
in eviction cases, also released her from any
obligation to make use and occupancy pay-
ments during her appeal. The SJC found
this argument to be contrary to the appeal
bond statute, and ruled that tenants in evic-
tion actions must make use and occupancy

payments, even if the court waives the ap-
peal bond.

Elizabeth next tried to convince the SJC
that requiring her to make use and occu-
pancy payments violated her rights to due
process and equal protection under the U.S.
Constitution and the Massachusetts Decla-
ration of Rights, because she and her chil-
dren lacked the ability to pay $1,275 per
month to occupy the house.

The SJC was unmoved. It noted that Eliz-
abeth had not made mortgage or rent pay-
ments for 11 years, and that she and her
children were not making use and occu-
pancy payments required by court order in
2022. The SJC noted that a $1,275 monthly
use and occupancy payment was rational

and represented “a fair balancing of inter-
ests between the parties.” Given the circum-
stances of this case, the SJC ruled that re-
quiring Elizabeth to make modest use and
occupancy payments to maintain her appeal
did not violate her constitutional rights.

The SJC concluded that a trial court
judge may not waive the statutory require-
ment that tenants make use and occupancy
payments pending their appeals in eviction
cases. It also ruled that when competing in-
terests and constitutional rights of land-
lords and tenants are at stake, a motion
judge may order use and occupancy pay-
ments that exceed the amount a tenant can
pay, as long as the judge properly weighs rele-
vant factors when balancing the interests of
the parties.

The SJC’s well-reasoned decision required
32 pages of typed double-spaced text. But
looking beyond the decision’s lengthy legal
analysis, the most important aspect of this
case is that Elizabeth resided in a house,
without making any mortgage or rent pay-
ments whatsoever, for 11 years. It is difficult
to pity her and her children. |

Christopher R. Vaccaro is a partner at Dalton &
Finegold in Andover. His email address is cvac-
caro@dfllp.com.
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